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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

NIKO VINCENT GEORGETTE,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NOS. 47360-2019, 47361-2019 &
47362-2019
BINGHAM COUNTY NOS. CR-201110105, CR-2015-2607 & CR-2018-1200
APPELLANT'S REPLY BRIEF

STATEMENT OF THE CASE
Nature of the Case
Niko Georgette appeals from the orders denying his Idaho Criminal Rule 35 motions in
these three consolidated cases, and from the judgment of conviction in the 2018 case. He argues
the district court abused its discretion by imposing an excessive sentence in the 2018 case, and
by denying his Rule 35 motions in all three cases.
In response, the State argues that Mr. Georgette has shown no abuse of discretion in any
of the challenged rulings. (Resp. Br., pp.10-12.) It also argues, however, that this Court lacks
jurisdiction to reach the merits ofMr. Georgette's claims. (Resp. Br., pp.9-10.)
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This Reply Brief is necessary to respond to the State's jurisdictional argument. With
regard to the merits, Mr. Georgette rests on his opening brief

Statement of Facts and Course of Proceedings
Mr. Georgette's Appellant's Brief provided the factual and procedural histories of this
case. They are not repeated here, except as necessary to respond to the State's jurisdictional
argument.

ISSUES
I.

Did the district court abuse its discretion when it sentenced Mr. Georgette to serve
concurrent terms of two years fixed and three years indeterminate for aggravated assault
and intimidating a witness, to be served consecutively to his earlier cases?

II.

Did the district court abuse its discretion when it denied Mr. Georgette's Rule 35
motions?

ARGUMENT
The State contends that the Court lacks appellate jurisdiction because it thinks
Mr. Georgette's appeal was not timely filed, and it asks this Court to dismiss his appeal without
reaching the merits of his claims.

(Resp. Br., pp.6, 9-10.) For a number of reasons, that

argument is without merit.
The State's jurisdictional argument is premised upon the contention that the district court
should not have re-entered its orders denying Mr. Georgette's Rule 35 motions because
Mr. Georgette presented insufficient facts to satisfy the standard of Idaho Criminal Rule 49(c).
(See Resp. Br., pp.9-10.) It argues that, "Georgette's counsel asserted that he did not receive a

copy of the district court's order denying the rule 35 motion, but made no showing under I.C.R.
49(c) that there was 'no showing of mailing or delivery by the clerk in the court records."'
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(Resp. Br., p.9 (quoting I.C.R. 49(c)).) However, the State's characterization of the facts is
incorrect. While defense counsel made clear that he did not receive the court's orders on the
Rule 35 motions, he also presented evidence that those orders may not have been sent at all. In
his verified motion, defense counsel indicated that, upon learning he had not received the
previously-issued orders on the Ruled 35 motions, he investigated the matter.

(See 2011

R., p.315.) That investigation took him to the district court clerk and, "Counsel learned from the
court clerk that at the end of May 2019, the courthouse staff was experiencing email send/receive
issues due to the nature of the firewall which was in place at the time." (2011 R., p.315.)
Evidence of these firewall issues, coupled with counsel's non-receipt of the orders, raises the
inference that they were never successfully served.
However, even if the State were correct that Mr. Georgette failed to satisfy the
requirements of Rule 49(c) because he merely showed a lack of actual notice of the court's
orders, that should not extinguish Mr. Georgette's appellate rights.

Mr. Georgette is/was

constitutionally entitled to due process at every stage of this case, including this appeal. See
Evitts v. Lucey, 469 U.S. 387, 393 (1985) (holding that if a state chooses to institute an appellate

process as part of the system for adjudicating guilt and innocence in criminal cases, the
procedures utilized must comport with due process). Since "[ a]n elementary and fundamental
requirement of due process in any proceeding which is to be accorded finality is notice
reasonably calculated, under all the circumstances, to apprise interested parties of the pendency
of the action and afford them an opportunity to present their objections," Armstrong v. Manzo,
380 U.S. 545, 549 (1965), it hardly suffices to enforce a court rule providing that, "Lack of
notice of an entry of an appealable order or judgment does not affect the time to appeal or file a
post-trial motion within the time allowed .... " I.C.R. 49(c). In other words, even if the State's
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argument had merit under Rule 49(c), it fails under the Fourteenth Amendment's due process
guarantee.
Finally, while the State attempts to characterize its argument as a jurisdictional challenge
(which can be raised at any time), it is not. Once Mr. Georgette filed notices of appeal timely
from the re-entered Rule 35 orders, appellate jurisdiction was conferred. See I.AR. 21. The
State's argument does not question the notices of appeal; it goes to the earlier step of the district
court re-entering the Rule 35 orders. The State's argument is that, under Rule 49(c), the district
court should not have re-entered those orders. That argument is not jurisdictional in nature. If
the State had an issue with re-entry of the Rule 35 orders, it should have objected below and
appealed that decision. (See 2011 R., p.326 (court minutes indicating that after defense counsel
argued in support of the motion to re-enter the Rule 35 orders, the prosecutor "left the decision to
the discretion of the Court"); see generally 2011 R. (showing no filing from the State in response
to Mr. Georgette's motion to re-enter the Rule 35 orders).) Its failure to object below waived the
argument now presented by the State on appeal. See, e.g., State v. Hoskins, 162 Idaho 217, 221
(2010) ("We do not reach the merits of the State's plain-view argument because the State
concedes that it failed to advance this argument below. 'Issues not raised below will not be
considered by this [C]ourt on appeal, and the parties will be held to the theory upon which the
case was presented to the lower court."') (quoting State v. Garcia-Rodriguez, 162 Idaho 271, 275
(2017)). Because the State waived any challenge to re-entry of the orders, and Mr. Georgette
timely and properly appealed from those orders, appellate jurisdiction exists.
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CONCLUSION
For the reasons detailed above, and in his Appellant's Brief, Mr. Georgette respectfully
requests that this Court reach the merits of his appellate claims and reduce his sentence as it
deems appropriate.
DATED this 13 th day ofNovember, 2020.

/ s/ Erik R. Lehtinen
ERIK R. LEHTINEN
Chief, Appellate Unit
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